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The new tax law has encouraged investment in certain low-income 
communities, promising deferral, and even forgiveness, of potentially 
substantial capital gains taxes—but many aspects of the provision remain 
murky, leaving investors concerned about complying with a host of 
requirements and possibly facing costly penalties. 

At the heart of these new tax incentives are Qualified Opportunity Zones, or 
QOZs. These economically challenged areas were nominated by states and 
certified by the Secretary of the U.S. Treasury. There are now thousands 
of certified QOZs across the United States and its territories.1 Taxpayers 
(presumably including individuals, corporations, partnerships and trusts) who 
invest realized capital gains from the sale or exchange of assets into Qualified 
Opportunity Funds (QOFs) may become eligible for preferential tax treatment, 
including:

 •   Deferral of capital gains tax recognition on the sale or exchange of the 
original investment

 •  Forgiveness of as much as 15% of the original gain

 •  Forgiveness of any NEW gain in the QOF

Those benefits would seem to make it worthwhile for taxpayers to comply 
with some detailed requirements, but—like a number of provisions in the 2017 
tax act—there are multiple unanswered questions, some of which this article 
outlines on Page 4. Without detailed guidance from Treasury, it may be difficult 
for many taxpayers to make informed decisions about whether and how to 
invest in these funds.

ROBUST INCENTIVE
Unlike previous programs aimed at spurring investment in low-
income communities, which often came in the form of limited 
tax credits, the QOZ approach allows for advantageous tax 
treatment on an unlimited amount of capital gain regardless of 
the taxpayer’s income level.

Here’s a closer look at the benefits QOFs offer:

Temporary Gain Deferral: A taxpayer can elect to defer 
recognition of an unlimited amount of capital gain from the sale 
or exchange of property with an unrelated person if that capital 
gain2 is reinvested in a QOF within 180 days.3

QOF Basis Adjustments: The Opportunity Zone provision 
rewards long-term investment—the longer a QOF is held, 
the bigger the benefit:

• Year 0 | A taxpayer’s basis in the QOF is initially zero.

•  Year 5 | If the taxpayer holds the QOF for at least five 
years, the basis in the QOF is increased by 10% of the 
original deferred gain, effectively resulting in forgiveness 
of 10% of the original gain.

•  Year 7 | If the taxpayer holds the QOF for at least seven 
years, the basis in the QOF is increased by an additional 
5% of the original deferred gain, effectively resulting in 
the forgiveness of a cumulative 15% of the original gain.

Recognition of Deferred Gain: The remaining gain may be deferred 
until the QOF is sold or exchanged, or until December 31, 2026, 
whichever comes first. At that time, the taxpayer recognizes tax 
on the original deferred gain (or the difference between the fair 
market value of the investment on the recognition date and the 
taxpayer’s basis, if that amount is less due to the aforementioned 
basis adjustments and/or negative investment performance).4

Forgiveness of Tax on New Gain: A taxpayer holding a QOF for 
at least 10 years may elect to exclude from income all new 
capital gains arising from the QOF investment, whenever it is 
subsequently sold or exchanged.
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WHAT IS A QUALIFIED OPPORTUNITY FUND?  
A QOF is a corporation or partnership organized to invest in QOZ 
property.  What qualifies as QOZ property is determined by layered 
definitions (see QOZ Property: Requirements and definitions, on 
Page 3), but there are three threshold categories of QOZ property: 

• QOZ stock

• QOZ partnership interests 

• QOZ business property

A QOF must hold at least 90%5 of its assets in QOZ property or face 
a material monthly penalty6 unless reasonable cause for failure to 
satisfy this 90% test can be shown.  

An eligible taxpayer can self-certify to become a QOF with no IRS 
approval. The taxpayer merely needs to complete a to-be-released 
form and attach it to a timely filed federal income tax return. As 
such, many QOFs likely will be created by a single investor who 
invests gain into QOZ projects he or she personally selects (e.g., a 
corporate form dry cleaning business in a designated zone in the 
Bronx). However, as guidance emerges, it is expected that many 
QOFs will take the form of investment pools through which multiple 
taxpayers can invest gains into a single QOF that invests in QOZ 
projects that are identified and vetted by fund managers (somewhat 
like the traditional private equity fund model). 

QOF BENEFITS ILLUSTRATED
On June 1, 2018, Julie sold a concentrated stock position with a basis 
of $200,000 for $1.2 million, realizing $1 million of capital gain. On 
July 5, 2018, she invested the $1 million gain in a QOF. Julie elected 
to defer recognition of the $1 million capital gain so that it won’t be 
recognized as income on her tax return filed in 2019. Because no gain 
is recognized, her basis in the QOF is zero.

•  Less than five years | If Julie sells her QOF interest before 
July 5, 2023 (five years from the date of her QOF investment), 
she will recognize gain on the difference between the market 
value of the QOF and the basis of zero;

  e.g., if Julie sells on July 5, 2022, when the QOF is worth $1.1 
million, she will recognize tax on the entire $1.1 million ($1.1 
million market value - $0 basis). That is $1 million attributable 
to the original deferred gain and $100,000 attributable to 

appreciation in the QOF.

• From five to seven years | If Julie holds the QOF through July 5, 
2023, her basis in the QOF will be increased by 10% of the 
original deferred gain of $1 million ($100,000).

 o  If she sells her QOF interest between July 5, 2023, and July 5, 
2025, she would recognize gain on the difference between the 
market value of the QOF and her basis of $100,000; 

   e.g., if Julie sells on July 5, 2024, when the QOF is worth $1.2 
million, she would recognize tax on $1.1 million ($1.2 million 
-$100,000). That’s $900,000 attributable to the original 
deferred gain and $200,000 attributable to appreciation  

in the QOF.

• After seven years but before December 31, 2026 | If Julie 
holds the QOF through July 5, 2025 (seven years from the date 
of her QOF investment), her basis in the QOF will increase by 
an additional 5% of the original deferred gain of $1 million, 
or $50,000, for a total basis of $150,000. 

 o  If she sells her QOF interest between July 5, 2025, and 
December 31, 2026, she would recognize gain on the 
difference between the market value of the QOF and her 
basis of $150,000;

   e.g., if Julie sells on July 6, 2026, when the QOF is worth $1.3 
million, she would recognize tax on $1.15 million ($1.3 million 
– $150,000). That is $850,000 attributable to the original 
deferred gain and $300,000 attributable to appreciation in 
the QOF.

• December 31, 2026 | If Julie holds the QOF on December 31, 
2026, she would recognize the remaining 85% of the original 
gain—the difference between her original deferred gain of 
$1 million and her basis of $150,000. Because of this gain 
recognition, her basis in the QOF is increased by the remaining 
85% of the original deferred gain, to $1 million ($150,000 + 
(85% * $1 million)); 

  e.g., even if the QOF is worth $1.4 million at this time, she would 
recognize tax only on her remaining original deferred gain, 
which is the excess of $1 million over her basis of $150,000, or 
$850,000, and her basis would be stepped up to $1 million. No 

tax is owed on the $400,000 appreciation within the QOF.

• After December 31, 2026, but before 10 years | If Julie sells 
after December 31, 2026, but before July 5, 2028, she would 
recognize gain on the difference between the market value of 
the QOF and her basis of $1 million; 

  e.g., if Julie sells on July 5, 2027, when the QOF is worth $1.5 
million, she would recognize tax on $500,000 ($1.5 million –  

$1 million). All gain is attributable to appreciation in the QOF.

• After 10 years | If Julie holds the QOF through July 5, 2028 
(10 years from the date of her QOF investment), when she 
ultimately sells the investment, she can elect to have her 
basis equal the fair market value of her investment in the 
QOF, such that all new gain in the QOF is forgiven; 

  e.g., if Julie sells on July 6, 2028, when the QOF is worth  
$1.7 million, she could sell and recognize no gain on the 
$700,000 of QOF appreciation because she can elect that 

her basis would also be $1.7 million.
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QOZ Stock 
REQUIREMENTS

QOZ Partnership Interest 
REQUIREMENTS

QOZ Business Property 
REQUIREMENTS

QOZ Business 
DEFINITION 

Any stock in a domestic 
corporation acquired by the 
QOF in 2018 or later

Must be original issue from 
corporation acquired solely 
in exchange for cashi  

At issue, corporation was a 
QOZ business, or was newly 
organized to be a QOZ 
business

During substantially all of 
the QOF’s holding period for 
the stock, the corporation 
qualified as a QOZ business

Any capital or profits interest 
in a domestic partnership 
acquired by the QOF in 2018 
or later

The interest must have been 
acquired from partnership 
solely in exchange for cash  

When the interest was 
acquired, the partnership 
was a QOZ business or 
newly organized to be a QOZ 
business

During substantially all of 
the QOF’s holding period for 
the interest, the partnership 
qualified as a QOZ business

Must be tangible property 
used in a trade or business

Acquired in 2018 or later

The original use of the 
property in the QOZ 
commences with the QOF, or 
the QOF substantially improves 
the propertyii

During substantially all of the 
QOF’s holding period for the 
property, substantially all of 
the use of such property was 
in a QOZ

A trade or business in which:

Substantially all of the tangible property owned 
or leased by the taxpayer is QOZ business 
property, substituting “QOZ business” for “QOF” 
in that definition, i.e.: 

• Tangible property used in a trade or business

• Acquired in 2018 or later

•  The original use of the property in the QOZ 
commences with the QOZ business, or the QOZ 
business substantially improves the propertyii

•  During substantially all of the QOZ business’s 
holding period for such property, substantially 
all of the use of such property was in a QOZ

 50% or more of the total gross income is derived 
from the active conduct of such business

A substantial portion of the intangible property 
is used in the active conduct of such business

Less than 5% of the average of the aggregate 
unadjusted bases of the property of such entity 
is attributable to nonqualified financial propertyiii 

Trade or business is not engaged in various  
“sin businesses”iv   

QOZ Property: Requirements and definitions
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i  The definition of “QOZ stock” also contains an anti-avoidance rule related to the corporate repurchase and reissuance within a four-year period beginning two years before the 
issue date that has no corollary in the definition of “QOZ partnership interest.”

ii  The substantial improvement requirement is met if, during any 30-month period after acquisition of the property, there are additions to the QOF’s basis of such property that exceed 
the QOF’s adjusted basis of the property at the beginning of that 30-month period.

iii   Nonqualified financial property means debt, stock, partnership interests, options, futures contracts, forward contracts, warrants, notional principal contracts, annuities, 
and other similar property specified in regulations; except that such term shall not include (1) reasonable amounts of working capital held in cash, cash equivalents, or debt 
instruments with a term of 18 months or less, or (2) debt instruments described in § 1221(a)(4). I.R.C. § 1397C(e).  

iv  Any private or commercial golf course, country club, massage parlor, hot tub facility, suntan facility, racetrack or other facility used for gambling, or any store the principal 
business of which is the sale of alcoholic beverages for consumption off premises. I.R.C. § 144(c)(6)(B).

Notes:
The cross-reference to the definition of “QOZ business” in the definitions of “QOZ stock” and “QOZ partnership interests” is absent from the definition of “QOZ business 
property.” This seemingly imposes additional requirements on a QOF when it invests in a QOZ indirectly through QOZ stock or QOZ partnership interests, in contrast to when 
it makes direct investments through QOZ business property. For example, the restriction on sin businesses seemingly does not apply to direct investments in QOZ business 
property, but does to investments through QOZ stock or QOZ partnership interests.  

Conversely, the differences in these definitions suggest that direct QOF investments in QOZ business property must consist of at least 90% tangible property, whereas indirect 
investments through QOZ stock or QOZ partnership interests allow the QOF to invest in an unlimited amount of intangible property as long as a substantial portion of that 
intangible property is used in the active conduct of the trade or business and any tangible property meets the requirements laid out in the definition of “QOZ business.” 

These differences may not have been intended and the treatment between these three categories may be unified through future guidance.
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SOME ISSUES AND OPEN QUESTIONS 
QUESTIONS AROUND THE 90% QOZ PROPERTY TEST

Is there adequate time to redeploy capital? The requirement that 
gains must be invested in a QOF within 180 days of realization, coupled 
with the mandate that 90% of QOF assets must be invested in QOZ 
property, has raised concerns that there may not be adequate time for 
the QOF to deploy capital without incurring substantial penalties. 

With a traditional private equity investment, taxpayers typically 
make capital contribution commitments to a fund, but don’t actually 
transfer money to the fund until it needs the money to invest (capital 
is “called”). With a QOF, realistically taxpayers cannot hold on to their 
money until projects are identified due to the 180-day rule. It is easy 
to foresee a situation in which there is not a ready pipeline of QOZ 
projects into which the QOF may deploy the gain. However, there is 
currently no exception to the 90% rule penalty provision that would 
allow the QOF to invest capital temporarily in non-QOZ property (e.g., 
Treasuries, municipal bonds, index funds) until qualified projects are 
identified and vetted. This may result in pooled-vehicle QOFs being less 

robust, offering only a single pre-identified project to investors, rather 
than a more diversified and ongoing series of projects.  

What is the base of the 90% test? The 90% test does not specify 
the base on which the 90% of QOF assets is calculated. Guidance is 
needed to know whether it should be based on fair market value, cost 
basis, adjusted basis, or some other measure.

What qualifies as “substantially all?” For purposes of the 90% 
rule, the layered definitions of QOZ property often use the term 
“substantially all” in its requirements (e.g., during substantially all of 
the holding period, substantially all of the use of the property was in a 
QOZ). “Substantially all” is not defined in this provision, and is defined 
in different ways in other Internal Revenue Code sections. Guidance 
is needed on what “substantially all” means for purposes of the 
Opportunity Zone provisions.

Should property undergoing “substantial improvement” qualify as 
QOZ property for purposes of the 90% test? One of the requirements 
of QOZ business property is that the original use of property in a QOZ 
must commence with the QOZ business, or the QOZ business must 
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“substantially improve” the property. Property will be considered 
substantially improved if, during any 30-month period after acquisition 
of the property, there are additions to the QOF’s basis of such 
property that exceed the QOF’s adjusted basis of the property at the 
beginning of that 30 month period. It is thus not possible to know 
whether property will meet the definition of QOZ business property 
until the end of the 30-month period. That’s at least 2.5 years after 
the property’s acquisition. That means that such property may not 
be considered QOZ property for purposes of the 90% test. Some 
commenters have suggested that to avoid this issue, Treasury should 
issue guidance that would allow property undergoing substantial 
improvement to count for purposes of the 90% test. 

What is the extent of the 90% test penalty? It is unclear whether 
failure to satisfy the 90% test results only in the imposition of a 
penalty, or whether continued failure would jeopardize the qualified 
status of the opportunity fund, potentially forfeiting the associated tax 
benefits (possibly on a retroactive basis). The penalty is already severe, 
as it is based not on the amount of the deferred capital gains tax, but 
on the value of the fund’s aggregate assets, and it also applies the 
underpayment rate on a monthly basis.  

What are the implications of expanding beyond the QOZ? 
A corporation that issues QOZ stock for purposes of investing in  
a QOZ and later wants to expand beyond the QOZ may jeopardize  
the QOF for purposes of the 90% test. This outcome could be avoided 
through careful structuring, but tax benefits offered by the QOF  
may not be sufficient to warrant the necessary alterations to the 
corporate structure.  

CURRENT REALIZATIONS AND DISTRIBUTIONS
The QOF provision does not explicitly address the taxation of any 
current income realizations in the QOF. Nor does it account for a 
mechanism by which taxpayers might receive distributions based on 
certain realized gains and operating income earned by the QOF during 
its life without affecting any tax benefits. 

NO FUND-OF-FUNDS STRUCTURE PERMITTED
Other QOFs are excluded from the definition of QOZ property. Thus, 
due to the 90% QOZ property rule, the provision does not seem to 
allow a QOF to substantially invest in other QOFs to mimic the  
“fund-of-funds” structure that exists for traditional investments, 
which generally allows taxpayers to achieve greater diversification.  
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Traditional investment vs. QOF

In QOF scenario, in Year 0 taxpayer elects to defer capital gains recognition on sale or exchange of asset giving rise to capital gain.
Investment is held for 10 years.
Annual return = 8%. 
Federal capital gains tax rate of 20%. Medicare tax of 3.8%. No state taxes are assumed.
Initial basis in QOF = 0; Year 5 QOF basis stepped up to $100,000; Year 7 QOF basis stepped up to $150,000.
In QOF scenario, imputed income tax event on December 31, 2026, on $850,000 of original remaining deferred gain. These imputed taxes are paid with 
non-QOF assets, which also grow at 8%.
In QOF scenario, in Year 10 upon sale, taxpayer makes election to have basis equal market value.
Outside assets are included in the traditional investment scenario for an “apples-to-apples” comparison with the QOF, for which imputed taxes recognized 
in 2026 will need to be paid with non-QOF assets.
The region shaded with diagonal lines represents built-in gains based on the market value and adjusted basis of each investment.
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LEVERAGE
Subject to further guidance, it seems that taxpayers who realize gain 
may borrow to invest in QOFs under the theory that cash is fungible, 
meaning the QOF investment does not have to directly trace to cash 
from the gain realized. There also do not appear to be restrictions on 
leverage that would prohibit the QOF from borrowing to acquire QOZ 
property. But there is a question as to whether debt employed at the 
fund level could be considered a constructive tax event, be subject 
to the mixed investment provisions (qualifying only a portion of the 
investment for tax benefits), or be considered a pledge of qualified 
Opportunity Zone property.

MISCELLANEOUS
There are a variety of other outstanding issues and questions7:

• As discussed, was it the intention of Congress that QOZ stock 
and QOZ partnership interests be treated differently than QOZ 
business property?

• How does the “original use” requirement apply to land in  
a QOZ?

• Does the 180-day period for reinvestment start when gain 
is realized, even if there is no associated cash flow or 
notification of gain, as might be the case for fund investors 
who receive K-1s?

•  More definition is needed regarding the “trade or business” 
requirement in the definition of “qualified business property.”

• May QOF investors also qualify for other tax benefits, such as 
New Market or Historic Rehabilitation Tax Credits? 

• In certain instances, QOF provisions should be compared to 
alternative capital gains tax deferral mechanisms.8 

• State tax implications must be considered. 

HOW WE CAN HELP
While the new tax law has laid out many new rules, many details need clarification. Treasury is hard at work implementing the tax act, 
and further guidance is expected.

Keep an eye out for the latest Washington Watch Spotlights to help you stay informed of major developments and our insights into them. 

We also are available to work with you and your other advisors to help you navigate the post–tax act environment. 

1  These census tracts retain their status as opportunity zones for a 10-year period. A list of approved opportunity zones can be found in IRS Notice 2018-48, available here: https://www.irs.gov/pub/irs-
drop/n-18-48.pdf.

2  The title of I.R.C. §1400Z-2 is “Special Rules for Capital Gains Invested in Opportunity Zones” and the Committee Report indicates that the election applies to “capital gains.” The rest of the code section, 
however, merely refers to “gain(s),” and does not specify “capital” gain. Thus, it is unclear whether other types of gain may also be eligible for opportunity zone benefits.

3  To the extent a taxpayer invests more than gain realized from recent sales or exchanges into a QOF, the investment will be bifurcated into two investments—one eligible for QOF benefits, and another 
that is not. There does not appear to be a tracing doctrine regarding the realized capital gain, so cash from any source may be able to be invested in a QOF.

4  It appears that the amount of gain recognized is identical whether the QOF is sold or exchanged before December 31, 2026, or if the taxpayer continues to hold the QOF on that date and faces an 
imputed income tax event. An apparent typo in I.R.C. §1400Z-2, however, leaves this ambiguous. 

5  Measured by the average percentage of QOZ property in the fund as measured on i) the last day of the first six-month period of the fund’s taxable year and ii) the last day of the fund’s taxable year.  
6  Equal to the underpayment rate published under I.R.C. §6621(a)(2) (currently 5%), applied on a monthly basis. 
7  This is not an exhaustive treatment of outstanding questions.
8  Including 1031 exchanges for real estate, prepaid variable forwards, exchange funds for appreciated stock positions, or 1045 rollovers of qualified small business stock.  
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Purpose of This Material
For Informational Purposes Only: JPMorgan Chase & Co., its affiliates, and employees do not provide tax, legal or accounting advice. This material has been prepared for 
informational purposes only, and is not intended to provide, and should not be relied on for, tax, legal and accounting advice. You should consult your own tax, legal and 
accounting advisors before engaging in any financial transaction. The information presented is not intended to be making value judgments on the preferred outcome of any 
government decision.

The information provided may inform you of certain products and services offered by J.P. Morgan’s wealth management businesses, part of JPMorgan Chase & Co. (“JPM”). The views 
and strategies described in the material may not be suitable for all investors and are subject to risks. This material is confidential and intended for your personal use. It should not be 
circulated to or used by any other person, or duplicated for non-personal use, without our permission. Please read this Important Information in its entirety.

Legal Entity and Regulatory Information

Bank deposit accounts and related services, such as checking, savings and bank lending, may be subject to approval are offered by JPMorgan Chase Bank, N.A. Member FDIC.

JPMorgan Chase Bank, N.A. and its affiliates (collectively “JPMCB”) offer investment products, which may include bank-managed accounts and custody, as part of its trust and fiduciary 
services. Other investment products and services, such as brokerage and advisory accounts, are offered through J.P. Morgan Securities LLC (“JPMS”), a member of FINRA and SIPC. 
Annuities are made available through Chase Insurance Agency, Inc. (CIA), a licensed insurance agency, doing business as Chase Insurance Agency Services, Inc. in Florida. JPMCB, JPMS 
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Non-reliance

We believe the information contained in this material to be reliable and have sought to take reasonable care in its preparation; however, we do not represent or warrant its accuracy, 
reliability or completeness, or accept any liability for any loss or damage (whether direct or indirect) arising out of the use of all or any part of this material. We do not make any 
representation or warranty with regard to any computations, graphs, tables, diagrams or commentary in this material, which are provided for illustration/reference purposes only. The 
views, opinions, estimates and strategies expressed in it constitute our judgment based on current market conditions and are subject to change without notice. We assume no duty to 
update any information in this material in the event that such information changes. Views, opinions, estimates and strategies expressed herein may differ from those expressed by other 
areas of JPM, views expressed for other purposes or in other contexts, and this material should not be regarded as a research report. Any projected results and risks are based solely 
on hypothetical examples cited, and actual results and risks will vary depending on specific circumstances. Forward looking statements should not be considered as guarantees or 
predictions of future events. Investors may get back less than they invested, and past performance is not a reliable indicator of future results.

Risks, Considerations and Additional Information

There may be different or additional factors which are not reflected in this material, but which may impact on a client’s portfolio or investment decision. The information contained in 
this material is intended as general market commentary and should not be relied upon in isolation for the purpose of making an investment decision. Nothing in this document shall 
be construed as giving rise to any duty of care owed to, or advisory relationship with, you or any third party. Nothing in this document is intended to constitute a representation that 
any investment strategy or product is suitable for you. You should consider carefully whether any products and strategies discussed are suitable for your needs, and to obtain additional 
information prior to making an investment decision. Nothing in this document shall be regarded as an offer, solicitation, recommendation or advice (whether financial, accounting, legal, 
tax or other) given by JPM and/or its officers or employees, irrespective of whether or not such communication was given at your request. JPM and its affiliates and employees do not 
provide tax, legal or accounting advice. You should consult your own tax, legal and accounting advisors before engaging in any financial transactions. Contact your J.P. Morgan 
representative for additional information concerning your personal investment goals. You should be aware of the general and specific risks relevant to the matters discussed in the 
material. You will independently, without any reliance on JPM, make your own judgment and decision with respect to any investment referenced in this material.

J.P. Morgan may hold a position for itself or our other clients which may not be consistent with the information, opinions, estimates, investment strategies or views expressed in this 
document. JPM or its affiliates may hold a position or act as market maker in the financial instruments of any issuer discussed herein or act as an underwriter, placement agent, advisor 
or lender to such issuer.

References in this report to “J.P. Morgan” are to JPM, its subsidiaries and affiliates worldwide. “J.P. Morgan Private Bank” is the brand name for the private banking business conducted 
by JPM.

If you have any questions or no longer wish to receive these communications, please contact your J.P. Morgan representative.
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