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Business founders typically devote years to building 
their companies. Many want their businesses to 
continue beyond their lifetimes, managed by their 
children and, possibly, future generations.

If this is your desire, you will want to devote some 
of the same kind of energy, thought and planning 
that it took to build your business to help transform 
it into a sustainable legacy. 

How hard is it to create a legacy business?  
Statistics regularly quoted to describe the survival 
rate of family businesses are often more anecdotal 
than scientific. They tend to assume that because 
a business exists for only one or two generations, 
the enterprise has “failed to survive.” Yet some 
founders or second-generation owners feel they 
have succeeded when their family businesses  
reach a certain value and are able to sell them  
at a profit.1   

TRANSFORMING YOUR BUSINESS INTO A LEGACY

Our experience with family businesses teaches us that owners typically have a simple choice  
between two options:

You have built a business. The question now is: Do you want to transform it into a sustainable legacy?

1  Melissa Carey Shanker and Joseph H. Astrachan, “Myths and Realities: Family Businesses’ Contribution to the U.S. Economy— 
A Framework for Assessing Family Business Statistics,” Family Business Review, vol. 9, no. 2, Summer 1996, SAGE Publications. 

If the business founder does not resolve issues 
before a transition event arises, these issues may 
end up in court—a costly, adversarial process that 
inevitably causes the business to suffer economically 
and tears family and employees apart.

01 Leave it for later Face it now02

If the business founder addresses succession 
issues thoroughly, thoughtfully and in a timely 
manner, a business has a much greater chance  
of surviving into future generations.
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DEFINING A “FAMILY BUSINESS”

Family business survival rates also are difficult 
to calculate because it is challenging to pinpoint 
what precisely a family business is for comparison 
purposes. The range of what might be called a 
“family business” is astonishing: from small, family-
owned shops to publicly traded behemoths in which  
controlling shares are held by sprawling third and 
fourth generations. 

Indeed, one study conducted for the European 
Commission identified a grand total of 90 
definitions that had been used in policy discussions, 
legal regulations, statistical data and academic 
research across 33 European countries.2 

A common definition for European businesses 
was articulated in 2013 by the European Union’s 
European Family Businesses federation. This group 
declared that all family businesses share four 
characteristics, whether they be small, medium-
sized or large, listed or unlisted:  
 

1.  The majority of decision-making rights are in 
the possession of the natural person(s) who 
established the firm, or in the possession of the 
natural person(s) who has/have acquired the 
share capital of the firm, or in the possession 
of their spouses, parents, children or children’s 
direct heirs.

2.  The majority of decision-making rights are 
indirect or direct.

3.  At least one representative of the family or kin is 
formally involved in the governance of the firm.

4.  Listed companies meet the definition of family 
enterprise if the person who established or 
acquired the firm (share capital) or their families 
or descendants possess 25% of the decision-
making rights mandated by their share capital. 

While this definition may prove helpful, it does not 
tell us anything about the historical survival rates 
of family businesses. 

TRANSFORMING YOUR BUSINESS INTO A LEGACY

2    “Overview of Family Business Relevant Issues,” Irene Mandl, Austrian Institute for SME Research, Vienna, 2008. 
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The U.S. Bureau of Labor Statistics keeps track 
of what it calls “employer establishments,” which 
it defines very simply as businesses that have 
employees. The U.S. statistics suggest that it is 
more the exception than the rule for any business 
to last even as long as the first generation’s 
lifetime. The B.L.S. reports:3     

•  Only 48% of all U.S. businesses with employees 
survive five years or more

• 32% survive 10 years or more

• 26% survive 15 years or more

The U.S. figures suggest that sustaining a business 
of any kind is difficult. 

Yet the challenge can be met—if that is what you 
and your succeeding generations desire.     

Already, you have beaten the odds by building a 
successful business. 

For more than 200 years, J.P. Morgan has been 
intimately involved in successful generational 
transitions of family businesses around the world. 
We aim to assist you in transforming your business 
into a family legacy.

KEY CHALLENGES FACED WHEN HANDING 
DOWN A FAMILY BUSINESS

The greatest dangers to family business succession 
tend to arise in the typical family business  
“life cycle”: 

•  Anticipating the transition—Failure to identify 
and prepare a next generation of leaders so they 
are ready, willing and able to run the business

•  Transferring the business—Inadequate estate 
planning, resulting in both a lack of liquid assets 
to pay estate or inheritance taxes and poorly 
planned disposition of business assets among 
family members

•  Operating under new leadership—Failing to 
install the right support and governance structure

•  Sustaining capital for the enterprise—Not 
balancing the capital needs of the business 
against the risks of concentrated wealth 

•  Agreeing on a vision over the long term— 
Family discord

3  U.S. Department of Labor, Bureau of Labor Statistics: Business Employment Dynamics, November 2016.

TRANSFORMING YOUR BUSINESS INTO A LEGACY
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Why don’t more business owners avoid these 
potential obstacles if it is so easy to identify them?  
Two of the most common reasons are: 

1.  Owners often do not like to contemplate, let 
alone plan for, a transition regardless of how 
soon it may be.

2.  Even if transitions are contemplated and planned 
for, they are challenging to get right.

TOO MUCH CONTROL CAN CREATE WEAKNESS

Business owners, whose vision, drive and decision 
making are at the core of helping their businesses 
succeed, often want to control every aspect of their 
companies.  

Yet when owners retain too much control 
for too long it can create weakness in legacy 
planning. Development of the next generation of 
management and shareholders can be stunted.  
And a business that lacks capable successors  
is vulnerable. 

If an owner dies before transition planning is 
complete, the business can be devastated. But  
even gradual transitions can fail if the next 
generation is not properly prepared to step into  
the owner’s shoes.

Fortunately, there are constructive ways to balance 
an owner’s desire to remain in charge with the next 
generation’s need to learn and assume real control.

TRANSFORMING YOUR BUSINESS INTO A LEGACY
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IDENTIFY, PLAN, SUCCEED

We find businesses succeed into the second, third, 
fourth and even fifth generations when they have 
prepared for five critical issues:

1. Sudden events 
Successful legacy businesses have contingency 
plans for a sudden management change, just as 
they do for other catastrophic events. Change-of-
management plans should be regularly reviewed 
and revised as circumstances evolve, in order to: 

• Articulate a clear vision of the company’s future

•  Define the roles and responsibilities of all future 
players

•  Have unifying structures to connect the family and 
the business  

•  Allow family members a dignified and properly 
compensated exit that does not jeopardize the 
business 

2. Orderly transition 
Even if the current owner’s withdrawal from the 
business is not expected to occur for a decade or 
more, management needs to acknowledge and 
prepare for succession. This preparation entails:  

•  Having a formal succession plan that has the key 
elements described in the contingency plan above 

•  Creating appropriate legal documents that can 
effectively make the succession plan a reality  
(see “The Essential Documents Checklist” on  
page 30) 

•  Formally training interested younger family 
members and integrating them into the business

TRANSFORMING YOUR BUSINESS INTO A LEGACY
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3. Liquidity/estate taxes 
Depending on the residence and citizenship of 
the current owner and the heirs, an estate or 
inheritance tax may be payable upon the death 
of the owner. Unplanned for, this transfer tax 
liability can be a tremendous burden on a business, 
severely limiting reinvestment and distributions to 
shareholders. Even if the transfer tax payment can 
be deferred, the principal and interest due in later 
years can hamper a business’s competitiveness. 
Many families are forced to liquidate a business to 
pay the transfer taxes due on it—often in a hurry 
and for less than the business’s full value. 

If you want your family to keep the company, there 
are actions you can take now to help reduce the 
transfer taxes that will be due. (See “Clearing the 
tax hurdle” on page 16.)

4. Concentration 
One of the greatest threats to the shareholders of 
a business is concentration. The business itself can 
be overly concentrated in, for example, a product, 
a select customer base or an individual supplier. 
Concentration of personal wealth in private 
company investments is an equally critical issue.  
 

Nothing better illustrates the potentially 
unfortunate consequences of this risk than the 
experiences of many closely held businesses during 
the financial crisis of 2008. Many businesses were 
forced to dramatically reduce distributions to 
shareholders or beneficiaries. Some were forced to 
shut down.

Safeguards against tough economic times include 
creating a complementary portfolio of assets 
to manage the owner’s personal wealth. (For 
additional insights into this risk and a full range of 
potential antidotes, speak with your J.P. Morgan 
advisor.)  

5. Family involvement 
Successful family businesses anticipate and work 
to defuse potential family discord long before it 
arises. They do so by proactively addressing typical, 
systemic causes of such discord, taking into account 
the potential complexity of family business systems. 
(See “Family business systems” chart on the  
following page.) 

TRANSFORMING YOUR BUSINESS INTO A LEGACY
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FAMILY BUSINESS SYSTEMS
A variety of overlapping roles can create complex relationships that are often difficult to manage 

One role—1 (family member only); 2 (owner only); 3 (manager only)
Two roles—4 (family member and owner); 5 (owner and manager); 6 (family member and manager)
All three roles—7 (family member, owner and manager) 

Source: R. Tagiuri and J. A. Davis, Family Business Review, March 1992.
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Knowing where you want to go helps everybody get 
there. It is important to articulate what your goals 
are for your immediate family, for each extended 
family member and for the business. Only then 
can you assess where these goals converge—and 
possibly diverge. 

FORCED HEIRSHIP

The laws of your jurisdiction may have a strong say 
in who inherits your business. 

Many jurisdictions have “forced heirship” laws 
(or Sharia law in Muslim countries) that require 
a certain percentage of an individual’s assets to 
be passed to close family members—a spouse 
or children—when that individual dies. The 
requirements vary from jurisdiction to jurisdiction; 
but one common feature is to limit what an 
individual can do with his or her assets upon death. 
This restriction can be problematic when assets, 
such as a family business, are being transferred. 
However, careful planning often can minimize the 
difficulties that forced heirship rules can create.   

For example, in Brazil, individuals who are not 
married under a full separate property regime 
and who have no other agreement in place will 
generally see 50% of their estates divided equally 
among the surviving spouse and children, with 

no less than 25% of the total wealth going to the 
spouse. There are many exceptions and special 
situations, which involve, for example, children 
from a prior marriage and children conceived 
outside of marriage.

In Argentina, typically two-thirds of an estate is 
subject to forced heirship. Any property acquired 
during the marriage (community property) will be 
divided in two equal parts upon death:

•  One part will revert to the surviving spouse, not 
as an inheritance but as a separation of jointly 
owned property

•  The other part will form part of the estate of the 
deceased 

The full estate of the deceased will comprise 
property received before a marriage; assets 
received by gift or inheritance; and the remaining 
community property assets. Two-thirds of this 
estate will pass in equal shares to the surviving 
spouse and descendants. 

If your country’s division of your assets does not 
coincide with your plans for the company, there 
are some strategies you may be able to deploy. 
However, it is critical that you consult as early as 
possible with your legal advisors. 

SETTING THE STAGE FOR FAMILY HARMONY
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YOUR PLAN

When designing a business succession plan that 
works for the family, five key elements should be 
kept in mind:

1. Distribution policy—Policies governing 
distributions to stakeholders must be well 
considered, transparent and communicated to 
all family members. Provisions should be put in 
place so that the business can reinvest in itself in 
good times and potentially curtail disbursements 
during tough economic cycles. A well-articulated 
and transparent distribution policy also is critical to 
promoting harmony between family members who 
are active in the business and those who are not.  

2. Control—What should be done about family 
members in successive generations who are not 
active in the business? Will you permit inactive 
family members to own stock? Should they own 
voting stock? Although it is possible for inactive 
members to own voting stock, closely held family 
businesses are more likely to succeed when all 
the stock, especially voting shares, are held by the 

family members who work in the business full-
time and draw salaries. Consider putting a family 
governance plan in place that repatriates company 
stock back to the full-time employees. 

3. Advancement—The thorny matter of meritocracy 
is raised not only when setting family members’ 
compensation, but also when deciding which 
positions they occupy in the business. It is essential 
to establish a governance mechanism to address 
the issue, perhaps involving an independent 
committee or board so the business’s best interests 
are served, and employees are neither rewarded 
nor punished for their status as family. 

Questions that need to be answered include: 

•  What qualifications are required to work in  
the business? 

•  How should individuals enter the business and  
be promoted?  

• How is compensation determined?   

SETTING THE STAGE FOR FAMILY HARMONY
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It is also critical to think about non-family employees 
who are key to the business. Healthy, ongoing 
businesses provide opportunities and financial 
rewards to anyone who contributes to their success. 
Care should be taken to align key employees’ 
interests with those of the enterprise. A variety of 
approaches can accomplish this goal. 

For example, key non-family employees may be given 
stock appreciation rights (SARs), which typically 
provide employees with cash payments based on the 
increase in value of a stated number of shares over a 
specific period of time. 

4. Entrepreneurial vitality—With multigenerational 
businesses, complacency is a bigger danger than 
many may realize—especially after the first couple 
of generations. A feeling may develop that the 
business has done well, and therefore always 
will. But, of course, no business is static; every 
company is either increasing or decreasing in value. 
To remain vital, all businesses must reinvest in 
themselves.  

5. Escape clauses—There should be a safety 
mechanism in place to allow family members to 
leave the business without destroying it. Systems 
should be in place that allow individuals to exit in an 
orderly fashion. To that end, a buy-sell agreement 
should be in place, and you should have answers  
to questions such as:

•  What is the value of the business, and who  
decides it?

•  What is the buyout period for family members 
who wish to depart, and how will buyouts be 
financed? 

•  What are the “look-back” provisions in case some 
members exit before the business is sold?  
Should those who depart early receive an 
additional payout? 

•  Should family members be permitted incentives  
to leave the business? Should the value of a 
buyout be discounted so that family members  
are encouraged to remain?  

SETTING THE STAGE FOR FAMILY HARMONY
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•  What would it take to sell the whole business, and 
how much family consensus should be required?  
A simple majority? A super majority?  

•  Should family members be given a right of first 
refusal as potential buyers of the business?

•  How will the buy-sell agreement impact value for 

gift and estate or inheritance tax purposes?

FAMILY COUNCIL

There is so much for family members who are 
involved in a closely held business to decide, and 
keep deciding, that you may want to create a family 
council to help:

•  Communicate family values as they apply to  
the business

•  Create and renew a common vision for the  
family enterprise

• Approve business policies and procedures

•  Develop the next generation of leaders for the 
family and for the business

• Provide a forum to discuss new ideas and projects

• Educate the family on business issues

•  Coordinate a flow of information from the business 
to the family

•  Groom family members for a future seat on the 
board of directors

Typically, all the adult, equity-holding family 
members sit on the family council and meet yearly. 
Many families hold annual reunions in vacation 
areas—devoting just a day or two to the council’s 
meetings. Younger family members are invited into 
various sessions to teach them about the business. 

The point of the meeting is to: 

•  Hear from management regarding business 
performance and its plans for the future

•  Have an opportunity to ask questions and  
make suggestions 

•  Transfer the founder’s legacy and culture to  
future generations 

SETTING THE STAGE FOR FAMILY HARMONY
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THE NEXT GENERATIONS

Younger family members often are invited into 
various sessions to learn about the business. 
Some families even require the next generation to 
participate in some of the family’s decision making 
and charitable giving to help prepare them for a seat 
on the family council or board of directors.4

As families grow and become more dispersed, a 
council can become increasingly important. By the 
third generation, it can be critical to promoting 
family harmony.  

WHAT DO YOU WANT FOR YOUR FAMILY?

None of these matters are easy to address. It takes 
courage, time and a lot of work. But the effort can 
be worthwhile. Handing down a properly prepared 
business can provide your family with a continuing 
source of wealth, opportunity, unity and identity. 

SETTING THE STAGE FOR FAMILY HARMONY

4  J.P. Morgan hosts events for emerging family leaders, at which we offer insights into such key topics for family businesses as family 
governance, investment management, philanthropy and understanding the family legacy.
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HOW ACTIVE ARE FAMILY MEMBERS IN THE BUSINESS?
Over time, levels of involvement tend to vary 

Source: Melissa Carey Shanker and Joseph H. Astrachan, “Myths and Realities: Family Businesses’ Contribution to the U.S. Economy—A Framework 
for Assessing Family Business Statistics,” Family Business Review, June 1996.
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•  Family shareholders elect the board of directors, 
which, in turn, controls the strategic direction of 
the company with management officers

•  The family intends to keep the business

•  Business is run by the founder or descendant(s)

•  The family has legal control of voting stock

•  Family members have more than one management 
position 

•  Family is directly involved in running the business

• Multiple generations participate

LITTLE DIRECT INVOLVEMENT

SOME INVOLVEMENT

A LOT OF INVOLVEMENT

15

SETTING THE STAGE FOR FAMILY HARMONY
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Most business owners strive to reduce taxes and 
other costs of doing business. Yet these same 
owners often ignore the dramatic toll estate or 
inheritance taxes may take on their companies 
value and long-term prospects—even when they 
truly want their businesses to endure and thrive 
with family members in charge.

Are you living the contradiction between current 
actions and future intentions? To assess, ask 
yourself these two questions: 

•  Do I want my family to inherit my company? 

•  Is my business located, or do I have family 
members who are tax residents, in a jurisdiction 
that imposes a transfer tax upon the death of 
the business owner or one of the business’s 
shareholders?

TECHNIQUES

If your answer to both questions is “yes,” then ask 
yourself how many of the following five techniques 
you have used to reduce the impact of taxes on the 
value of your company:

1.  Have you created a form of ownership of the 
business appropriate to your enterprise, taking 

into account that different entities may be treated 
differently for tax purposes?  

2.  Have you transferred ownership interests into 
trusts, foundations or other vehicles for the 
benefit of the individual(s) you want to succeed 
you as owner(s) of the business? Did you know 
that you often can transfer business ownership 
from yourself to holding vehicles, yet still 
manage, and derive benefits from, the business?  

3.  Have you divided your company into common 
and preferred interests, taking care to ensure 
company earnings flow to the preferred and 
common interests as you want?

4.  Do you manage your business to ensure the 
desired level of income earned by the enterprise 
flows to its current and future owner(s) in 
the form of salaries, dividends and other 
distributions as you want, without harming the 
existing corporate governance and ownership 
structure?  

5.   Do you manage the income and capital gains tax 
liabilities generated by the business to minimize 
the taxes that must be paid by individuals or 
trusts owning interests in the business?

CLEARING THE TAX HURDLE
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IT CAN BE DONE

Often what stops business owners from taking 
action, or from even planning to take action in the 
future, are concerns about losing control over their 
companies.

You may be able to reduce threats to your business 
from taxes, creditors and other risks without ceding 
all the control and benefits from the company to  
your heirs. 

Three key strategies have been used in various  
high-tax jurisdictions, and may help make a 
significant difference: 

1. Time it well—In countries where there are gift 
taxes, careful thought should be given to how best 
to use any available gift tax exclusions to transfer 
interests in a family business. For example, the 
single most economically beneficial technique U.S. 
individuals can use to transfer significant amounts 
of wealth tax-efficiently is to use all their gift tax 
exclusions before their business assets appreciate 

in value. The longer they wait to use their gift tax 
exclusions, and the larger their businesses grow, the 
greater the government’s share will be.  

Other countries often have comparable exclusions 
that create similar opportunities. 

2. Maintain control—You can legitimately maintain 
general control over your company if you transfer 
shares of your business to trusts or foundations for 
the benefit of your heirs.

Trusts and foundations allow the person who created 
the trust (the grantor) to decide:

•  Who benefits from the assets (i.e., shares of the 
business) the trust owns 

•  Who manages the trust assets (the grantor/founder 
can be the manager) 

•  When distributions from the structure are made and 
under what circumstances

• Who decides how much to distribute

CLEARING THE TAX HURDLE
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Not only can you as the grantor decide who will serve 
in all of these roles (i.e., trustee, manager of the 
assets, controller over distributions), but you also can 
reserve the right to replace these actors at any time. 

Trusts are not only tax-efficient, they also may help 
protect heirs from creditors’ claims.

Bottom line: A business owner can generally 
retain the power to control a trust’s investments, 
and therefore keep the ability to vote 100% of 
the company’s shares even after transferring the 
economic benefits of ownership in the business.

3. Restructure—You can potentially recapitalize the 
business into voting and non-voting interests, with 
the goal of shifting economic interest and retaining 
controlling interests. 

In addition, you can reclassify the business interests 
into preferred and common ones, which would  
allow you to decide where income and remainder 
equity flow.4

PLAYING BY THE RULES

If you reside in a jurisdiction that will impose an 
estate or inheritance tax on the shares of your 
company upon your death, it is crucial to be aware 
of the rules and, to the extent possible, plan to 
minimize the taxes owed and/or ensure payment 
will not force the sale of your business.  

Bill is quickly due

Estate taxes are generally due within a specified 
time of the owner’s death, and the impact on 
an operating business can be devastating. Not 
only does the family have to raise a large sum 
quickly, but doing so can create distractions for 
management precisely when its attention is needed  
for a lot of other issues in order to reassure 
employees, customers and suppliers while it fends 
off any potential attacks from competitors.

Some jurisdictions have special exemptions for 
the succession of family businesses. Others have 
special rules for valuing family businesses. Still 
others allow additional time to pay post-mortem 
tax liabilities. 

4  Strategy does not apply to S corporations. 

CLEARING THE TAX HURDLE
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It is not only important to know what laws will apply 
to your business, but also what you may be able to 
do ahead of time to soften their impact. 

Which techniques may be appropriate for you 
depends on your circumstances and the laws 
governing your country. 

However, some basic concepts that may apply to your 
situation include:

1. Gifting shares in the company to family 
members     

•  Tax-free—Depending on your jurisdiction, you may 
be able during your lifetime to make outright, 
tax-free gifts of shares in your business to family 
members, which would help reduce what portion of 
the company will be taxable upon your death   

•  Freeze techniques—If in your jurisdiction outright 
gifts would be subject to a gift tax, you may be able 
to take advantage of techniques to help lower the 
value of the gift. For example, you might consider:

  (a)  Gifting minority, noncontrolling interests that 
might be discounted in value for their lack of 
control

  (b)  Restructuring the company so that you can 
retain voting shares with a preferred dividend 
while gifting non-voting shares that receive a 
discounted valuation

  (c)  Establishing a usufruct,5 whereby you retain 
voting control of, and income from, shares even 
as you either make a gift of the “naked property 
right” to shares in the business or sell shares for 
a promissory note to the next generation 

2. Planning for heirs who live in high-tax 
jurisdictions

If one of the heirs to your business lives in a high-
tax jurisdiction, the tax risk to the family business 
may not be felt upon your death but upon that heir’s 
death. Often, you are in a better position to plan to 
avoid this risk than the heir will be. 

5  A usufruct is a civil law concept that confers the temporary right to use and derive benefit from someone else’s property. This right is 
distinguishable from the actual legal ownership of the property. Typically, a usufruct is conferred for a limited period of time or until 
death. By way of example, Mr. A owns shares in B Co. He gives the shares to his son, Mr. C, but keeps the right to receive the dividends 
for the rest of his life. Mr. A has created a usufruct interest in the shares (the right to the dividend). On Mr. A’s death, the usufruct 
ends, and Mr. C is now entitled to all the benefits of ownership of the shares.
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Potential techniques include transferring shares that 
would be allocated to the heir who is resident in a 
high-tax jurisdiction to a trust or foundation for his or 
her benefit, with special terms to protect the shares 
from tax upon the heir’s death. 

3. Providing liquidity for taxes

If you do not anticipate there being sufficient liquidity 
from sources other than your business to pay the 
estate or inheritance taxes that will be due, it is 
important to have a buy-sell agreement in place to 
protect the rights of family shareholders. 

Life insurance may be a good option to provide the 
funding for tax liabilities. If properly structured, 
life insurance in many jurisdictions also can act as 
a long-term savings plan as well as a tax-efficient 
investment.

Some owners plan so that a trust owns the life 
insurance. Transfers are made to the trust, often 
up to the amount the owner can give away without 
incurring gift taxes. The trustee then uses these 
transferred funds to pay the premiums. 

Because the policy is owned by a trust rather than 
the owner, the death benefit remains outside the 
owner’s estate. Frequently, the trust will exchange 
the death benefit for an interest in the business 
so the estate has cash to pay estate or inheritance 
taxes, as well as other expenses. In this way, some 
interest in the business is owned by a tax-efficient, 
creditor-protected entity (i.e., a trust). 

Insurance also is used when unrelated parties  
want to make sure that liquidity is available to buy 
out a deceased partner’s interest in the business 
from heirs.

4. Gifting or bequeathing your business to charity    

Many countries allow a person to make a tax-free 
gift of a businesses to a charity, take an income 
tax deduction for the gift and/or owe no estate/
inheritance taxes on the business.    

For example, U.S. owners often choose to leave their 
businesses to their family foundations when they are 
not leaving it to family members. However, U.S. law 
requires the foundation to sell the business within 
five years (with a possible extension to 10 years 
under certain circumstances).  

CLEARING THE TAX HURDLE
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5. Strategic sales6 can transfer appreciation on 
trust assets to a trust’s beneficiaries without 
transfer tax

Taxpayers can sell, without transfer tax, assets to a 
trust they have created. In exchange, the trust issues 
a note, with an interest rate tied to prevailing rates. 
Because the assets are being sold rather than gifted, 
there should be no transfer tax due, so long as the 
trust pays the taxpayer fair market value.

If the asset appreciates at a rate greater than the 
interest rate on the note, that excess appreciation 
remains in the trust and is thus available for the 
benefit of future generations. There is no transfer tax 
on the excess.

This technique carries genuine economic risk: If the 
asset sold to the trust declines in value, the trust 
will have to deplete its assets to satisfy the note at 
its full amount. Thus, the taxpayer would have made 
a taxable gift or used his or her exclusion for no 
gain, as the trust would be returning assets to the 
taxpayer. 

WHAT WILL WORK FOR YOU AND  
YOUR FAMILY? 

Every business owner, family, company and stage 
of life is different. It is therefore imperative that 
careful, thoughtful and expert attention be given 
to identifying, implementing and adjusting the 
strategies and techniques that might best serve you. 

J.P. Morgan has specialists in privately held 
businesses, fiduciary services and investments. We 
would be honored to help you and your legal, tax and 
business advisors craft a succession plan that honors 
the business you have built and transfers it so that 
it—and your future generations—may thrive.

Case Studies: 

The scenarios on the following pages illustrate both 
cautionary and inspiring ways business owners 
confront a variety of risks.  

6  Strategic sales may trigger a capital gains tax. Speak with your J.P. Morgan advisor to learn more.
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CAUTIONARYCASE STUDIES

BUSINESS Garment manufacturer based in Hong Kong

ESTIMATED VALUE HKD$233 million

ANNUAL PROFITS HKD$43 million a year

OWNER PROFILE Founder Frank Sun Wei thought his business would never be sold. His eldest son worked 
hard to be the next chief executive officer. His eldest daughter became an artist but 
supported the family business. The younger two children were uninterested in the 
business, except as it funded their lifestyles. 

CHALLENGE After Mr. Wei and his wife passed, a bitter family dispute erupted. The older two children 
wanted to keep the business; the younger pair wanted to sell. No buy-sell agreement was 
in place to resolve such differences. With no exit provided, the younger two felt trapped.

RESOLUTION The siblings were helped to understand that it would not only be costly to litigate a buyout 
plan, but also disruptive and potentially ruinous to the business. Instead, the four agreed 
to this plan: 

• Transition to the second generation  
  — An independent firm was engaged to value minority shares in the business

  —  A leveraged recapitalization allowed the company to take on only as much debt as the 
business’s valuation and health indicated was appropriate and sustainable  

  — The elder two children used the leverage to buy back stock from the disaffected siblings 

No exit: Siblings disagree about 
keeping or selling the business
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CAUTIONARYCASE STUDIES / CONTINUED

No exit: Siblings disagree about
keeping or selling the business

RESOLUTION 
(CONT.)

• Ongoing operations 
  —  Independent board members were added to advise on distributions, compensation 

for the son as CEO and other matters that might place family members in a conflict of 
interest 

  —  Stock appreciation rights were granted to key, non-family employees to align their 
interests with the firm (two senior executives, the chief operating officer and the chief 
financial officer) 

• Provisions for the future 
  —  A new buy-sell agreement signed by the two remaining family members included 

an escape clause—in case, some day, they or future owners wanted a way out of the 
business
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INSPIRINGCASE STUDIES

BUSINESS Distributor of plumbing supplies based in Germany

ESTIMATED VALUE ¤133 million

ANNUAL PROFITS ¤22 million a year

OWNER PROFILE First to second generation—Founder Jurgen Richter successfully transferred his business 
in the 1970s equally to his two sons, then in their 30s. 

•  Second to third generation—The two sons retired in the early 2000s and each transferred 
70% of their shares to their children. Now in their 70s, the brothers rely on distributions 
from their remaining shares in the company for their living expenses 

•  Third to fourth generation—The third generation numbers five children, four of whom  
are active in the business at various levels. The family is now training members of the 
fourth generation to take on leadership roles in the business 

CHALLENGE In the fourth generation, there is a total of eight family members, all of whom are 
interested in working in the business and having a shot at someday being the CEO. 

A true meritocracy: Each generation is welcome  
to join the family business—starting at the bottom
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CASE STUDIES / CONTINUED

A true meritocracy: Each generation is welcome
to join the family business—starting at the bottom

STRATEGY Company policy has long been set and integrated into the corporate culture: 

•  Active family members—Family members are encouraged to join the business, but all 
must start at an entry level position and compensation. They then rotate through a 
divisions and locations. Family members are fast-tracked, but not guaranteed positions  
if they fail. Each individual has to prove himself or herself at every level

•  Non-active family members—Only family members who are full-time, active employees 
can own voting shares of company stock. A plan is in place to repatriate the voting 
shares of those who leave 

•  Non-family members—Constructive feedback is encouraged from non-family members 
about family members working as employees. Non-family members are able to rise  
to top levels of management. A limited number of key employees are able to buy  
non-voting shares of company stock

RESOLUTION Helped by a fair and competitive meritocracy that values the skills and input of both 
family members and non-family employees, the business is thriving.

INSPIRING
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CAUTIONARYCASE STUDIES

BUSINESS Energy services firm based in the United States

ESTIMATED VALUE US$150 million

ANNUAL PROFITS US$19 million a year

 OWNER PROFILE Founder Herman Steiner had four children with his first wife, who died before him.  
He remarried, and his second wife had a strained relationship with his children, two of 
whom were active in the business. 

CHALLENGE Because of the conflict between his spouse and his children, Mr. Steiner chose his 
company’s CEO, Gordon Green, to act as executor of his estate and trustee of the trust he 
created to hold the business for the benefit of his wife and children. Mr. Steiner wanted 
his wife to receive income from the trust during her life and the business to continue after 
his death with his children actively involved. However, Mr. Steiner did not make these 
intentions clear and binding in his trust or estate planning documents.  

After Mr. Steiner’s death, Mr. Green had numerous potential conflicts of interest by virtue 
of his multiple roles as company CEO, executor of the estate, and trustee. Mr. Green 
created additional conflicts by setting up a deal that benefited him personally.  

Soon after Mr. Steiner’s death, Mr. Green and the two children who were not active in 
the business negotiated the sale of the business to a private equity firm. As part of 
the transaction, Mr. Green negotiated a retention plan to keep and compensate key 
non-family employees—including himself. After the business sold, the two active family 
members lost their positions in the company.

Faulty planning, dire consequences:  
Select your decision makers carefully
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CAUTIONARYCASE STUDIES / CONTINUED

Faulty planning, dire consequences:  
Select your decision makers carefully 

RESOLUTION After extensive and costly litigation involving all the parties, the courts held that, while  
Mr. Green’s conflicts of interest were clear and abundant, Mr. Steiner as grantor had 
failed to stipulate in his trust documents that it was a priority to retain ownership of the 
business and have family members involved. Therefore, the court held that Mr. Green 
had sold the business in a prudent attempt to diversify the trust and properly fulfill his 
duty as a fiduciary. 
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INSPIRINGCASE STUDIES

BUSINESS Regional construction firm based in Mexico

ESTIMATED VALUE MXN$1 billion

ANNUAL PROFITS MXN$162 million a year

OWNER PROFILE Eduardo and Lena Lopez of Mexico always knew their son Fernando would carry on 
the family business. He had worked in it throughout school and joined the company 
immediately after graduating university. Fernando’s siblings, Emmanuel Lopez and Diana 
Lopez Combs, were not interested in participating, but supported the company continuing 
under his direction.   

CHALLENGE The entire family agreed that, upon the death of their father, each of the three children 
would inherit a third of the company. However, Fernando would receive more voting 
shares than the others so that he could control the company’s direction. While their father 
was alive, they also put a detailed buy-sell program in place, in case any of the children, 
including Fernando, ever wanted to exit the business. 

In addition to planning for the orderly transfer of the business, the family also planned for 
U.S. estate taxes. The business and both brothers were based in Mexico. However, their 
sister had gone to school in the United States, married an American, and settled there. 

No U.S. estate taxes would be due when Diana inherited her share of the business. 
However, upon her death, Diana’s estate would owe 40% of whatever the shares were 
worth at the time of her death.   

Diligent, tax-efficient planning protects  
the business, keeps children involved
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CASE STUDIES / CONTINUED INSPIRING

Diligent, tax-efficient planning protects  
the business, keeps children involved

STRATEGY Instead of gifting company shares to Diana in her name, Eduardo created a Foreign 
Grantor Dynasty Trust (FGDT) to hold the shares intended for her. The trust was set up 
in Delaware but, because it was structured as a foreign, fully revocable trust, Eduardo 
controlled the shares, and the trust could make distributions to Diana that would not 
be subject to any U.S. income or gift taxes. On Eduardo’s death, the trust would become 
an irrevocable U.S. trust for the benefit of Diana and her issue. Income and gain earned 
inside the trust then would be subject to U.S. income tax. However, there would be no U.S. 
estate, gift or generation-skipping taxes on any assets inside the trust, which, in theory, 
could last forever.

RESOLUTION Through these trust structures, the parents were able to ensure that their three children’s 
inheritances were equitable and that all their children remained shareholders of the 
family business. In the case of Diana, the trust named her as its investment advisor—which 
gave her the power to vote the shares held by the trust.
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TAKE CHARGE OF YOUR FUTURE

Will

 Shareholders’ agreements (voting and buy/sell) 

Life insurance policies

Employment agreements

Revocable/Irrevocable trust(s)

Employee benefits plans

 Beneficiary designations on deferred income assets

 Property and casualty insurance policies (for directors and officers) 

Family tree

 Other trusts of which family members are grantors, trustees or beneficiaries

Healthcare proxy/medical directive (if recognized by applicable jurisdiction)

Powers of attorney

* The list is provided for illustrative purposes only and is subject to change.

ESSENTIAL DOCUMENTS CHECKLIST*3
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KEY LESSONS

•  If you want your children to run the business someday, you have to plan as soon as possible 
and keep adjusting those plans as circumstances, and possibly laws, evolve

•  Estate or inheritance taxes create a significant hurdle for most business succession plans.  
But if you plan properly, your heirs can surmount this hurdle  

•  Psychological factors matter. Acknowledge, honor and factor into plans honest assessments  
of all key players’ perspectives. This includes the emotional realities of the business founder, 
his/her spouse, each of the children (active in the business or not), and key employees  

•  Time and resources devoted to properly documenting business success plans are well spent. 
Objective professional advice is required  

TAKE CHARGE OF YOUR FUTURE
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And if, after an honest assessment or at some point in the future, you or your children answer “no” to keeping 
the business in the family, another world of possibilities will be available. 

ACTION PLAN
As complex as creating a legacy business is, the action plan is rather straightforward:  

HAVE A PERSON WHO IS 
TRUSTED BY YOUR 

CHILDREN ASK EACH OF 
THEM, SEPARATELY, 

WHAT HE OR SHE WANTS 
FOR THE BUSINESS IN 

THE FUTURE

MAKE PLANS FOR 
SUDDEN EVENTS, 

BUSINESS SUCCESSION, 
DISPOSITION 

 AND YOUR ESTATE 

DECIDE WHETHER 
YOU TRULY WANT 
ONE OR MORE OF 

YOUR CHILDREN TO 
RUN YOUR BUSINESS 

SOMEDAY

REASSESS ALL PLANS 
AND RECHECK  
EACH CHILD’S 

INTENTIONS  
EVERY THREE YEARS
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IMPORTANT INFORMATION

Key Risks
This material is for information purposes only, and may inform you of certain 
products and services offered by J.P. Morgan’s wealth management businesses, 
part of JPMorgan Chase & Co. (“JPM”). Please read all Important Information. 

General Risks & Considerations
Any views, strategies or products discussed in this material may not be 
appropriate for all individuals and are subject to risks. Investors may get back 
less than they invested, and past performance is not a reliable indicator of 
future results. Asset allocation/diversification does not guarantee a profit or 
protect against loss. Nothing in this material should be relied upon in isolation 
for the purpose of making an investment decision. You are urged to consider 
carefully whether the services, products, asset classes (e.g., equities, fixed 
income, alternative investments, commodities, etc.) or strategies discussed are 
suitable to your needs. You must also consider the objectives, risks, charges, 
and expenses associated with an investment service, product or strategy prior to 
making an investment decision. For this and more complete information, including 
discussion of your goals/situation, contact your J.P. Morgan representative. 

Non-Reliance
Certain information contained in this material is believed to be reliable; however, 
JPM does not represent or warrant its accuracy, reliability or completeness, or 
accept any liability for any loss or damage (whether direct or indirect) arising 
out of the use of all or any part of this material. No representation or warranty 
should be made with regard to any computations, graphs, tables, diagrams 
or commentary in this material, which are provided for illustration/reference 
purposes only. The views, opinions, estimates and strategies expressed in 
this material constitute our judgment based on current market conditions 
and are subject to change without notice. JPM assumes no duty to update 
any information in this material in the event that such information changes. 
Views, opinions, estimates and strategies expressed herein may differ from 
those expressed by other areas of JPM, views expressed for other purposes 
or in other contexts, and this material should not be regarded as a research 
report. Any projected results and risks are based solely on hypothetical 
examples cited, and actual results and risks will vary depending on specific 
circumstances. Forward-looking statements should not be considered as 
guarantees or predictions of future events. 

Nothing in this document shall be construed as giving rise to any duty of care 
owed to, or advisory relationship with, you or any third party. Nothing in this 
document shall be regarded as an offer, solicitation, recommendation or advice 
(whether financial, accounting, legal, tax or other) given by J.P. Morgan and/or 
its officers or employees, irrespective of whether or not such communication 
was given at your request. J.P. Morgan and its affiliates and employees do not 
provide tax, legal or accounting advice. You should consult your own tax, legal 
and accounting advisors before engaging in any financial transactions. 

IMPORTANT INFORMATION ABOUT YOUR INVESTMENTS AND POTENTIAL 
CONFLICTS OF INTEREST

Conflicts of interest will arise whenever JPMorgan Chase Bank, N.A. or any of 
its affiliates (together, “J.P. Morgan”) have an actual or perceived economic 
or other incentive in its management of our clients’ portfolios to act in a 
way that benefits J.P. Morgan. Conflicts will result, for example (to the extent 
the following activities are permitted in your account): (1) when J.P. Morgan 
invests in an investment product, such as a mutual fund, structured product, 
separately managed account or hedge fund issued or managed by JPMorgan 
Chase Bank, N.A. or an affiliate, such as J.P. Morgan Investment Management 
Inc.; (2) when a J.P. Morgan entity obtains services, including trade execution 
and trade clearing, from an affiliate; (3) when J.P. Morgan receives payment 
as a result of purchasing an investment product for a client’s account; or 
(4) when J.P. Morgan receives payment for providing services (including 
shareholder servicing, recordkeeping or custody) with respect to investment 
products purchased for a client’s portfolio. Other conflicts will result because 
of relationships that J.P. Morgan has with other clients or when J.P. Morgan acts 
for its own account. 

Investment strategies are selected from both J.P. Morgan and third-party asset 
managers and are subject to a review process by our manager research teams. 
From this pool of strategies, our portfolio construction teams select those 
strategies we believe fit our asset allocation goals and forward-looking views 
in order to meet the portfolio’s investment objective.

As a general matter, we prefer J.P. Morgan managed strategies. We expect the 
proportion of J.P. Morgan managed strategies will be high (in fact, up to 100 
percent) in strategies such as, for example, cash and high-quality fixed income, 
subject to applicable law and any account-specific considerations. 
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While our internally managed strategies generally align well with our forward-
looking views, and we are familiar with the investment processes as well as 
the risk and compliance philosophy of the firm, it is important to note that 
J.P. Morgan receives more overall fees when internally managed strategies 
are included. We offer the option of choosing to exclude J.P. Morgan managed 
strategies (other than cash and liquidity products) in certain portfolios.

The Six Circles Funds are U.S.-registered mutual funds managed by J.P. Morgan 
and sub-advised by third parties. Although considered internally managed 
strategies, JPMC does not retain a fee for fund management or other fund 
services. 

Legal Entity, Brand & Regulatory Information
In the United States bank deposit accounts and related services, such as 
checking, savings and bank lending, are offered by JPMorgan Chase Bank, 
N.A. Member FDIC. 

JPMorgan Chase Bank, N.A. and its affiliates (collectively “JPMCB”) offer 
investment products, which may include bank-managed investment accounts 
and custody, as part of its trust and fiduciary services. Other investment 
products and services, such as brokerage and advisory accounts, are offered 
through J.P. Morgan Securities LLC (“JPMS”), a member of FINRA and SIPC. 
JPMCB and JPMS are affiliated companies under the common control of JPM. 
Products not available in all states. 

In Luxembourg, this material is issued by J.P. Morgan Bank Luxembourg S.A. 
(JPMBL), with registered office at European Bank and Business Centre, 6 route 
de Treves, L-2633, Senningerberg, Luxembourg. R.C.S Luxembourg B10.958. 
Authorized and regulated by Commission de Surveillance du Secteur Financier 
(CSSF) and jointly supervised by the European Central Bank (ECB) and the 
CSSF. J.P. Morgan Bank Luxembourg S.A. is authorized as a credit institution in 
accordance with the Law of 5th April 1993. In the United Kingdom, this material 
is issued by J.P. Morgan Bank Luxembourg S.A., London Branch. Prior to 
Brexit (Brexit meaning that the United Kingdom leaves the European Union 
under Article 50 of the Treaty on European Union, or, if later, loses its ability 
to passport financial services between the United Kingdom and the remainder 
of the EEA), J.P. Morgan Bank Luxembourg S.A., London Branch is subject 
to limited regulation by the Financial Conduct Authority and the Prudential 
Regulation Authority. Details about the extent of our regulation by the Financial 

Conduct Authority and the Prudential Regulation Authority are available from 
us on request. In the event of Brexit, in the United Kingdom, J.P. Morgan Bank 
Luxembourg S.A., London Branch is authorized by the Prudential Regulation 
Authority, subject to regulation by the Financial Conduct Authority and limited 
regulation by the Prudential Regulation Authority. Details about the extent of 
our regulation by the Prudential Regulation Authority are available from us on 
request. In Spain, this material is distributed by J.P. Morgan Bank Luxembourg 
S.A., Sucursal en España, with registered office at Paseo de la Castellana, 31, 
28046 Madrid, Spain. J.P. Morgan Bank Luxembourg S.A., Sucursal en España 
is registered under number 1516 within the administrative registry of the Bank 
of Spain and supervised by the Spanish Securities Market Commission (CNMV). 
In Germany, this material is distributed by J.P. Morgan Bank Luxembourg 
S.A., Frankfurt Branch, registered office at Taunustor 1 (TaunusTurm), 60310 
Frankfurt, Germany, jointly supervised by the Commission de Surveillance du 
Secteur Financier (CSSF) and the European Central Bank (ECB), and in certain 
areas also supervised by the Bundesanstalt für Finanzdienstleistungsaufsicht 
(BaFin). In Italy, this material is distributed by J.P. Morgan Bank Luxembourg 
S.A., Milan Branch, registered office at Via Catena Adalberto 4, Milan 20121, 
Italy and regulated by Bank of Italy and the Commissione Nazionale per le 
Società e la Borsa (CONSOB). In the Netherlands, this material is distributed by 
J.P. Morgan Bank Luxembourg S.A., Amsterdam Branch, with registered office 
at World Trade Centre, Tower B, Strawinskylaan 1135, 1077 XX, Amsterdam, 
The Netherlands. J.P. Morgan Bank Luxembourg S.A., Amsterdam Branch 
is authorized and regulated by the Commission de Surveillance du Secteur 
Financier (CSSF) and jointly supervised by the European Central Bank (ECB) 
and the CSSF in Luxembourg; J.P. Morgan Bank Luxembourg S.A., Amsterdam 
Branch is also authorized and supervised by De Nederlandsche Bank (DNB) and 
the Autoriteit Financiële Markten (AFM) in the Netherlands. Registered with 
the Kamer van Koophandel as a branch of J.P. Morgan Bank Luxembourg S.A. 
under registration number 71651845. In Denmark, this material is distributed 
by J.P. Morgan Bank Luxembourg, Copenhagen Br, filial af J.P. Morgan Bank 
Luxembourg S.A. with registered office at Kalvebod Brygge 39-41, 1560 
København V, Denmark. J.P. Morgan Bank Luxembourg, Copenhagen Br, filial af 
J.P. Morgan Bank Luxembourg S.A. is authorized and regulated by Commission 
de Surveillance du Secteur Financier (CSSF) and jointly supervised by the 
European Central Bank (ECB) and the CSSF. J.P. Morgan Bank Luxembourg, 
Copenhagen Br, filial af J.P. Morgan Bank Luxembourg S.A. is also subject to the 
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supervision of Finanstilsynet (Danish FSA) and registered with Finanstilsynet as 
a branch of J.P. Morgan Bank Luxembourg S.A. under code 29009. In Sweden, 
this material is distributed by J.P. Morgan Bank Luxembourg S.A., Stockholm 
Bankfilial, with registered office at Hamngatan 15, Stockholm, 11147, Sweden. 
J.P. Morgan Bank Luxembourg S.A., Stockholm Bankfilial is authorized and 
regulated by Commission de Surveillance du Secteur Financier (CSSF) and 
jointly supervised by the European Central Bank (ECB) and the CSSF. J.P. Morgan 
Bank Luxembourg S.A., Stockholm Bankfilial is also subject to the supervision 
of Finansinspektionen (Swedish FSA). Registered with Finansinspektionen 
as a branch of J.P. Morgan Bank Luxembourg S.A. In France, this material is 
distributed by JPMorgan Chase Bank, N.A. (“JPMCB”), Paris branch, which is 
regulated by the French banking authorities Autorité de Contrôle Prudentiel 
et de Résolution and Autorité des Marchés Financiers. In Switzerland, this 
material is distributed by J.P. Morgan (Suisse) SA, which is regulated in 
Switzerland by the Swiss Financial Market Supervisory Authority (FINMA).

In Hong Kong, this material is distributed by JPMCB, Hong Kong branch. 
JPMCB, Hong Kong branch is regulated by the Hong Kong Monetary Authority 
and the Securities and Futures Commission of Hong Kong. In Hong Kong, we will 
cease to use your personal data for our marketing purposes without charge if 
you so request. In Singapore, this material is distributed by JPMCB, Singapore 
branch. JPMCB, Singapore branch is regulated by the Monetary Authority 
of Singapore. Dealing and advisory services and discretionary investment 
management services are provided to you by JPMCB, Hong Kong/Singapore 
branch (as notified to you). Banking and custody services are provided to you 
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the term “wholesale client” has the meaning given in section 761G of the Act. 
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